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Abstract

The Warsaw Convention of 1929 and the Montreal Convention of 1999 were adopted for the
purpose of unifying certain rules for international carriage by air, including the air carrier’s
liability for any damage or injury that occurs to a passenger. Nevertheless, the absence of the
accident’s definition led to the disappearance of the desired unification. In addition, both
parties to the carriage contract are affected by the accident; as the passenger does not enjoy
the protection guaranteed thereto unless an accident occurs, while the liability of the air

carrier is presumed once an accident occurs, and the remaining conditions of liability are

tulfilled.

Therefore, this research attempts to trace the opinions of jurists, the objectives of the Warsaw
Convention, the development of the rules of liability, the preparatory works for the Warsaw
Convention and its amending protocols, the Montreal Convention, and the discussions that
took place between the delegates of countries; to find a clear explanation for the notion of
accident. This research also sheds light on the different judicial applications to explain the
criteria used by the courts when determining whether or not an accident exists, using the

descriptive, analytical and critical approaches.
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The research reaches several results, including that the accident requires the presence
of an unexpected or unusual event which is external to the passenger and related to air
transportation or its risks, noting that the courts have expanded the interpretation of these
standards and disagreed regarding the last standard. In addition, the research concludes that
the Montreal Convention does not intend to change the meaning of the accident when it
establishes a system of strict liability. The research proposes a definition of an air accident

based on the interpretation of the criteria that the courts employed in defining it.

key Words: Accident, Air Carrier Liability, Passenger, Warsaw Convention, Montreal

Convention.
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“Tory A. Weigand, Accident, Exclusivity, and Passenger Disturbances under the Warsaw Convention, op. cit., P. 901.
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" Dieter Goedhuis, National Air legislations and the Warsaw Convention, 1937. Referred to in Alexa West, Defining
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‘Rather the finding of an “accident” under Article 17 is a prerequisite to the imposition of any liability for the personal

(82)«

injuries of a passenger” Tseng v. El Al Israel Airlines LTD, 525 U.S. 155 (1999).
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Aeronautical Law, October 4-12, Warsaw 264-265 (R. Horner D. Legrez Trans. 1975), Referred to in U.S Supreme Judgement
in Saks v. Air.France 470 U.S. 392 (1985).

®Referred to in U.S Supreme Judgement in Saks v. Air.France 470 U.S. 392 (1985).

“Tory A. Weigand, Accident, Exclusivity, and Passenger Disturbances under the Warsaw Convention, op. cit., P914.

®Second International Conference on Private Aeronautical Law (1929, Warsaw), Minutes, Horner Legrez Translation, 1975, P.

67, 68,72,71,75,78 and 91. Referred to in Rullman v. Pan American, 122 Misc. 2d 445, 471 N.Y.S.2d 478 (N.Y. Sup. Ct. 1983).
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(95

’Tory A. Weigand, Accident, Exclusivity, and Passenger Disturbances under the Warsaw Convention, op. cit., P. 915.
““1dem, P.916.

ON<The Delegate of Sweden, referring to the choice between the words “accident” and “event”, said it should be emphasized
that a carrier might be held liable for other acts which could not be considered as accidents and, therefore, the Legal
Committee and its Drafting committee found that the word “accident” was too narrow”. See Doc 9040 - LC/167 - 1,
International Conference on Air Law, Guatemala City, Feb - March 1971, Volume I, Minutes, Second Meeting of the
Commission, Paragraph 17.

®9<The first alternative, which was the same as the Polish amendment, was to replace “event” in the second line by
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“accident”. That amendment was intended to make it clear that the objective liability of the carrier would be engaged only

in the case of an abnormal event directly connected with air transport operations. Such a concept in no way ran contrary
to the principle of objective liability”. See Doc 9040 — LC/167 - 1, International Conference on Air Law, Guatemala City,
Feb - March 1971, op. cit., Third Meeting of the Commission, Paragraph 30.
©“The Delegate of Italy replied that it was intended to exclude the carrier’s liability for damage caused by events over
which he had no control and which were totally unrelated-to the operation of airline services. Both hijacking and sabotage
were matters related to such operations and it was certainly not intended to exclude them” Doc 9040 - LC/167 - 1,
International Conference on Air Law, Guatemala City, Feb - March 1971, op. cit., Third Meeting of the Commission, Third
Meeting of the Commission, Paragraph 40.
199«The Delegate of Ttaly then said that he would first like to dispel any doubts about the purpose of his proposal. It was not
intended to weaken the principle of absolute liability through the introduction of defences or exceptions - his Delegation
considered that the most appropriate place for any defences would be Article 20, and reserved the right to present an
amendment when the Commission discussed that Article. The Legal Committee had recognized the need to define the
limits of absolute liability by providing, in its text of Article 17, that the carrier would not be liable if the death or injury
resulted solely from the infirmity of the passenger. The Italian amendment represented a further effort to define these
limits, because the infirmity of the passenger was not the only possible reason for death or injury for which the carrier was
not responsible. For instance, a dispute between two passengers could arise on board the aircraft and result in injury to
one or both; in the absence of a specific provision to the contrary, the carrier would be held responsible even though it had
had nothing whatever to do with the event from which the injury had resulted; the dispute could just as easily have arisen
somewhere else. It would be very difficult to draw up a complete list of hypothetical circumstances of this kind, and that
was why the Italian Delegation favoured a general formula recognizing the need for a cause/effect relationship between
the damage and the risks of air transport operation which would, of course, include unlawful seizure and sabotage, as the
operation was a prerequisite for these acts. The amendment was an effort at clarification and compromise. It represented
a sacrifice under the Italian legal system, but it was one that Italy was ready to make to arrive at a convention of a truly
international character” See Doc 9040 - LC/167 - 1, International Conference on Air Law, Guatemala City, Feb - March
1971, op. cit., Fourth Meeting of the Commission, Paragraph 5.
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19<We have argued previously that “event” is too wide description for damage causation, and could lead to an increase in

claims. “Event” is an entirely neutral word, and could describe any combination of circumstances entirely extraneous to,
but occurring during, the carriage by air which gave rise to damage. It should be replaced by “accident” in line 2 of 17(1)
and in 17(4)” ICAO doc 9775 - DC/2, International Conference on Air Law, Montreal, 10-28 May 1999, Volume II, P.156.
19Although the proposal which we are making with regard to the second line of Article 16.1 to add the words “or
incident” after “accident” is a purely formal matter, we believe that the correction should be made since there can obviously
be cases of “incidents” which cause some type of (slight) bodily or mental injury which might not necessarily be serious as
is inferred from the definition of accident in accordance with Annex 13 to the Chicago Convention.” Comments on Articles
16 & 27 presented by Colombia. See ICAO doc 9775 - DC/2, International Conference on Air Law, Montreal, 10-28 May
1999, op. cit., P. 192.

199« __in the present draft the carrier’s liability covered accidents taking place on board the aircraft, whereas the Guatemala
City Protocol extended the basis of liability to cover events that took place on board the aircraft. The basis of liability was
now narrower than the Warsaw Convention as amended by the Guatemala City Protocol...” See ICAO doc 9775 - DC/2,
International Conference on Air Law, Montreal, 10-28 May 1999, Volume I, Minutes, P.77.
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1"Ford v. Malaysian Airline Systems Berhad, England and Wales Court of Appeal (Civil Division) Sept 27, 2013.

*9Maxwell v. Aer Lingus, United States District Court, 122 E Supp. 2d 210 (D. Mass. 2000).

19“An event may be a foreseeable, or even accepted risk of a given activity, while at the same time being “unexpected” A

collision is a known risk of driving an automobile, but it is not an expected or intended event.”

"House of Lords opinion in Deep Vein Thrombosis and Air Travel Group Litigation, 2005, Paragraph 14.
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(Y+YY .\st Cir) V)« £th.F Y'Y ,Moore v. British Airways PLC
UPEC] Case C-70/20 YL v Altenrhein Luftfahrt GmbH dated 12 May 2021 at https://eur-lex.europa.eu/legal-content/EN/
TXT/2uri=CELEX%3A62020CJ0070 last visited 25/7/2023.
D Arthern v Ryanair DAC [2023] EWHC 46 (KB) (16 January 2023), England and Wales High Court (King’s Bench
Division) Decision: Arthern v Ryanair DAC [2023] EWHC 46 (KB) (16 January 2023). Baltic Legal Updates. https://advance.
lexis.com/api/document?collection=news&id=urn:contentltem:67CX-9BD1-FOYC-N38C-00000-00&context=1516831.
Last visited 25/1/2023.
2Galce v. Aer Lingus Airlines, 19 Av. Cas. (CCH) 17, 377 (S.D.N.Y.1985). Tory A. Weigand, the Modernization of the
Warsaw Convention and the New Liability Scheme for Claims Arising Out of International Flight, Massachusettes Law
Review, Spring 2000, P.177.
“potter v. Delta Air Lines, Inc., 98 E3d 881, 884 (5th Cir. 1996).
U7 arlin v. Air France, Case No. 04-CV-07408 (KMK) (S.D.N.Y. Sep. 6, 2007). Jonathan E. DeMay, Recent Developments
in Aviation Law, Journal of Air Law and Commerce, Volume 73, Issue 1, 2008, P.220.
(lls)Ugaz v. American Airlines, Inc., 576 E. Supp. 2d 1354 (S.D. Fla. 2008). Donald R. Andersen, Recent Developments in
Aviation Law, Journal of Air Law and Commerce, Volume 74, Issue 1, 2009, P.174.
""9Ronni Craig v. Compagnie Nationale Air France, 45 E. 3d 435 (9" Circ. 1994).
17Sethy v. Malev-Hungarian Airlines, Inc., 13 EApp’x 18 (2001).
"9Rafailov v. El Al Israel Airlines, Ltd. Case No. 06 Civ. 13318 (GBD), 2008 WL 2047610, (S.D.N.Y. 2008). Donald R.
Andersen, Recent Developments in Aviation Law, op. cit., P.170 and 171.
98 cherer v. Pan American World Airways, Inc., 54 A.D.2d 636 (N.Y. App. Div. 1976).
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29Campbell v. Air Jamaica Ltd., 760 E.3d 1165 (11th Cir. 2014). See Lindsey Ray Altneyer, the Montreal Convention - the
Eleventh Circuit Embraces Airlines’ Practice of Bumping to Deny Plaintiffs’ Recovery for Personal Injury under Article 17,

Journal of Air Law and Commerce, Volume 80, Issue 1, 2015.
T (@il gze sl 0 8 szl JBLI Agtus (hssadl pusl ©gy3 5T
Vo (Bl @0 (gl JAd) Sdlse (e pargsil) Sl pladl Siee 9 o) L] slie Gotz v. Delta Air Lines das™
La(IVY)

(@l @20 AV guyly 43451 (aliyi ey 5 Ol (ool Gamyllase Je=1 .5 .Gonwalez v. Taca International Airlines dua3
Ve
YA o (Bilo gz «goxdl JAUI Sodlso (o gl Sl plad] Bjem (o Chendrimada v. Air India 3280
*)Gezzi v. British Airways PLC, 991 E2d 603 (9th Cir. 1993).
(29Gensat v. Sw. Airlines Co., 363 F. Supp. 3d 815 (E.D. Mich. 2019). See Arthur I. Willner, Raymond L. Mariani & Emily
K. Doty, Recent Developments in Aviation Law, Journal of Air Law and Commerce, Volume 85, Issue 2, 2020, P. 226 & 227.
Bylaa)) L5Lad) Oliadall (8 dulyd (pldl ol gzl Jal 8 szl &3l psgin sshs (sl I3 .5 (ISLa] by .00
£ €1000 ¥V e e Gladacdl sasdl ¥ dusl) (Lol did) diall=l] & oS Ol &S e (g5hd)l @ ]y
*YMargrave v. British Airways, 643 E Supp. 510, 512 (S.D.N.Y.1986).
(m)Agravante v. Japan Airlines Int’l Co., Ltd., Civil Case No. 04-00036 (D. Guam Jul. 27, 2007).
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"Tseng v. El Al Israel Airlines LTD, 525 U.S. 155 (1999). dlus Cuo S5 o sssll ol S S0, Wl deSomall O 3)
Gl ol Wl LeSomall O el s Bolo 811 Gtz Lzl pas oy ddliziad] deSomall 4] Sl Lagd 883 il Y] gozdl ool
il Boie yub Bus oylael dolizall Liuddl OlelyoY Cusall duaITory A. Weigand, Accident, Exclusivity, and Passenger
Disturbances under the Warsaw Convention, op. cit., P. 948.
UWaximan v. C.LS. Mexicana De Aviacion, S.A., de C.V. 13 E Supp. 2d 508, 512 (S.D.N.Y. 1998). See Tory A. Weigand,
the Modernization of the Warsaw Convention and the New Liability Scheme for Claims Arising Out of International, op.
cit., P.177
(“Fishman v. Delta Air Lines, Inc., 938 E. Supp. 228 (S.D.N.Y. 1996).

YV (Bile g2 gzl JaUl &dlse s pargmil) Gigildll plall Siee poude
YMagan v. Lufthansa German Airlines, 181 E. Supp. 2d 396 (S.D.N.Y. 2002). See Brian D’Amico, Aviation Law, Liability

under the Warsaw Convention - Second Circuit Holds that the Determination of Whether an Occurrence Amounts to an

VYY)

Accident Requires a Specific, Factual Inquiry, Journal of Air Law and Commerce, Volume 69, Issue 2.

35)Brian D’Amico, Aviation Law, Liability under the Warsaw Convention, op. cit., P.498.
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39Prescod v. AMR, Inc., 109 E. App’x 155 (9th Cir. 2004).

”Karin Paulsson, Passenger liability according to the Montreal Convention, Thesis, Faculty of law, University of Lund,
2009, P47.

3®Shawcross, Beaumount, Air Law, Volume 1, 2008, P.655 (VII), referred to in Karin Paulsson, Passenger liability according

to the Montreal Convention, op. cit., P.30.
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9Husain v. Olympic Airways, 540 U.S. 644 (2004). See comment on this judgement: Melinda Scissors Colney, Treaties-

Accident under the Warsaw Convention - Ninth Circuit Holds That a Pre-existing Medical Condition, along with a Flight

Attendant’s Failure to Act, Characterizes an Accident under the Warsaw Convention: Husain v. Olympic Airways, Journal

of Air Law and Commerce, Volume 69, Issue 1, 2004. P.185 - 193.
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*%9The situations in Krys and Abramson are factually different from Dr. Hanson’s case. In Krys, Lufthansa employees
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relied upon the advice of a doctor who had been summoned from among the passengers and made the initial, albeit
erroneous, determination that Krys had not suffered a heart attack. Thus, Lufthansa was not aware that there was a need
for immediate action. Likewise, in Abramson, defendant Japan Airlines was not informed that Abramson had a medical
condition that required such action. Nothing in Abramson’s case indicates that he made multiple requests or informed
the crew of the urgency of the situation. By contrast, Ms. Husain repeatedly informed Ms. Leptourgou and other Olympic
personnel that Dr. Hanson could not be exposed to smoke for health reasons, and that it was necessary that he be moved
immediately. Despite her knowledge of Dr. Hanson’s health risk, Ms. Leptourgou failed to act.«

19See the following cases: Schneider v. Swiss Air Transp. Co., Ltd 686 E. Supp. 15 (D. Me. 1988), Prescod v. AMR. 109 E.
App’x 155 (9th Circuit 2004), Blotteaux v. Qantas Airways Ltd. 171 E. App’x 566 (9th Circ. 2006) and Bunis v. Israir GSA,
Inc. 511 F. Supp 2d 319 (E.D.N.Y. 2007).

®9Tinh Thi Nguyen v. Korean Air Lines Company Limited (2015). Courtney Luster, the Warsaw Convention: When

Falling is not an “Accident’, Journal of Air Law and Commerce, Volume 82, Issue 1, 2017.

STl Sis Baslusdl Sl Wil @l Gyoxia oS Gle dastin Ll Layusly SIIl (albge (38195 CilslyzY) g <31 sy 2o

T oo Gl @z el
59See the following cases: Goldman v. Thai Airways Int’l, Ltd., (1981) 1 WLR 1186, 3 All ER 693. In this case the court
found an “accident” when captain deviated from standard procedure by failing to inform passengers to wear their seat
belts while flying through extreme turbulence, Paul Stephen Dempsey, Accidents & Injuries in Air Law: The Clash of the
Titans, op. cit., P.4. Fulop v. Maley Hungarian Airlines 174 F. Supp 2d 651 (S.D.N.Y 2001) “Because the services provided
by airlines and their responses to emergencies occurring during flight are closely related to aircraft and carrier operations,
their failure to perform to reasonable standards of care could have a causal role in bringing about passenger injury. If such

aberrant conduct contravenes the airline’s established customs, rules or procedures, in this Court’s view, the violation could

be deemed an abnormal operation of the aircraft or the carrier, and ruled to be unusual and unexpected”. Husain v. Olympic

Airways (2002) “Her conduct was clearly external to Dr. Hanson, and it was unexpected and unusual in light of industry
standards, Olympic policy, and the simple nature of Dr. Hanson’s requested accommodation”. Rodriguez v. Ansett Australia
Ltd 383 E 3d 914 (9" Cir 2004) “Rodriguez has failed to raise a genuine issue of material fact regarding whether Air New
Zealand departed from industry custom”. Blotteaux v. Qantas Airway Ltd. 171 E. App’ x 566 (9™ Cir. 2006) “Blotteaux has
failed to demonstrate any clear industry standard against which Qantas’ warnings could be measured in any event. In

the absence of a viable failure-to-warn claim, this case is squarely controlled by Saks and Rodriguez”. Watts v. American
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constitute a “significant departure” from Lufthansa policy and procedure
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Airlines, Inc. U.S. District Court 2007. “Although Matsuo’s heart attack was caused by his own internal condition and was
unrelated to the operation of the American Airlines aircraft, American Airlines’ unusual or unexpected failure to recognize
and/or respond to Matsuo’s heart attack, and its failure to conform to industry custom and practices by responding to his
medical emergency, could constitute a link in the chain of the events causing the ill-fated “accident” on board Flight 154"
9Safa v. Deutsche Lufthansa Aktiengesellschaft, Inc., 621 E. App’x 82 (2d Cir. 2015)

(YBlansett v. Continental Airlines Inc. United States Court of Appeals, Fifth Circuit (2004).

“*Krys v. Lufthansa German Airlines, 119 F 3rd 1515 (11th Cir. 1997) and Caman v. Continental Airlines, 455 F.3d 1087
(9th Cir. 2006). See Oliver Beiersdorf & Jennifer A. Guidea, Recent Developments in Aviation Law, Journal of Air Law and
Commerce, Volume 72, Issue 1, 2007, P.220.
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UYLevy v. American Airlines, 22 F3d 1092 (2d Cir. 1994). See Donald R.Andersen, Recent Developments in Aviation Law,

Journal of Air Law and Commerce, Volume 60, Issue 1, 1994, from P.43 to P.47.

1Cush v. BWIA International Airways Ltd. 175 E. Supp 2d 483 (E.D.B.Y. 2001).
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Recent Developments in Aviation Liability Law, Journal of Air Law and Commerce, Volume 66, Issue 1, 2001, P.54.
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(7°The courts stress that occurrences outside the airline’s control or ability to prevent, or that are not related to hazards
inherently associated with aviation, but rather are risks incident to “living in a world such as ours,” may not be classified as
accidents under the Convention”. Fulop v. Malev Hungarian Airlines, supra note 144.
7’Rullman v. Pan American, 122 Misc. 2d 445, 471 N.Y.S.2d 478 (N.Y. Sup. Ct. 1983).
17Stone v. Continental Airlines, Inc., 905 E. Supp. 823 (D. Haw. 1995) and Price v. British Airways, 91 Civ. 4947 (JFK)
(S.D.N.Y. Jul. 6, 1992).
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U2)Gotz v. Delta Air Lines, Inc., 12 E Supp. 2d 199 (D. Mass. 1998).
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MacDonald v. Air Canada, 439 F. 2d 1402 (1st Cir. 1971). See Alexa West, Defining “Accidents” in the Air: Why Tort
Law Principles are Essential to Interpret The Montreal Convention’s “Accident” Requirement, op. cit., P.1472.

Lo bog VY dexo el i (3 4] Hlae™
1%)See Net Profit of Commercial Airlines Worldwide from 2006 to 2022 https://www.statista.com/statistics/232513/net-

profit-of-commercial-airlines-worldwide/ last visited 17/1/2023.

1%5ee Airline Business Confidence Index report for Q3 2020 in the following link: https://www.iata.org/en/iata-repository/
publications/economic-reports/business-confidence-survey---october-2020/ last visited 17/1/2023.

1¥7See Narayanan v. British Airways, 747 E3d 1125 (9th Cir. 2014): “In interpreting the Montreal Convention, courts
have routinely relied upon Warsaw Convention precedent where the equivalent provision in the Montreal Convention is

substantively the same”.
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“93)Langadinos v. American Airlines, Inc. 199 E.3d 68 (1st Cir. 2000).
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@"smith v. American Airlines, Inc., No. C 09-02903 WHA (N.D. Cal. Sep. 22, 2009) and Maxwell v. Aer Lingus, see supra
note 106.
@Laor v. Air France, 31 E. Supp. 2d 347 (S.D.N.Y. 1998).

@"See the following cases: Rosman v. Trans World Airlines, 34 N.Y.2d 385, 358 N.Y.S.2d 97, 314 N.E.2d 848 (N.Y. 1974),
Day v. Trans World Airlines, Inc., 528 F.2d 31 (2d Cir. 1975), Stanford v. Kuwait Airways Corp., 648 F. Supp. 657, 660 n.4
(S.D.N.Y. 1986), Karfunkel v. Compagnie Nationale Air France, 427 F. Supp. 971, 976 (S.D.N.Y. 1977), Evangelinos v. Trans
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World Airlines, Inc., 550 F.2d 152 (3d Cir. 1977).

@ Husserl v. Swiss Air Transport Company, Ltd., 351 E Supp. 702 (S.D.N.Y. 1972).

@"Seguritan v. Northwest Airlines, Inc. 86 A.D.2d 658 (N.Y. App. Div. 1982)

@I the middle of the spectrum are hijacking and terrorism cases, which courts uniformly hold to be “accidents” under

the Convention. Liability is imposed in these cases not because the carrier is blamed for the criminal acts of terrorists,
but because terroristic acts are, sadly enough, held to be a risk characteristic of modern day air travel. Liability for injuries
resulting from that risk is allocated to the carrier for the simple reason that the carrier is in a far superior position than
are passengers to institute protective safeguards. The unexpected event, in other words, while not fully within the carrier’s
control, is not wholly beyond the ability of the carrier to influence” Maxwell v. Aer Lingus, see supra note 106.
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®7Gotz v. Delta Air Lines, See supra note 182.
@®Garcia Ramos v. Transmeridian Airlines, Inc., 385 E. Supp. 2d 137 (D.PR. 2005). See Edward C.Bresee & Sirce Elliott,

Recent Developments in Aviation Law, Journal of Air Law and Commerce, Volume 71, Issue 1, 2006, P.173 - 175.
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®9Fylop v. Malev Hungarian Airlines, supra note 144. (at 669 interpreting Wallace).

@!UKwon v. Singapore Airlines, 356 F. Supp. 2d 1041 (N.D. Cal 2003).

@2 ee v. Air Can., 228 E. Supp. 3d 302 (S.D.N.Y. 2017). Justin V. Lee & Jackson Walker, Recent Developments in Aviation

Law, Journal of Air Law and Commerce, Volume 83, Issue 2, 2018, P.213 and 214.
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